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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRA TPR I GeRIETOT 3G

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c)

(2)

AT o, D SIS YB TG AATHR AT ARTRRPRYT b TR 3rdlet—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

Do

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under &ac.108s..
of the Finance (No.2) Act, 1998. e
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, <nder Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special bench of Custom, Excise & Service Tax Appellate Tribunal of West &gnck
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regionél bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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(3)

(4)

(5)

(6)
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 6
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

A o, D= Sed Yo U9 QO] e ey (Re), @ ufy erfiell @ wrer
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T B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) '
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i)  amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%

of the duty demanded where duty or duty and penalty are in dispute, or. pena
alone is in dispute.”
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Order In Appeal

Subject appeal is filed by M/s.Dishman Pharmaceuticals and
Chemicals Ltd, Survey No.1216/20,GIDC,PhaselV,Naroda,Ahmedabd
(hereinafter referred to as "the appellant] against Order in Original no.02-
03/AKA/SUPDT/AR-I/DN-I/AHD-II/15-16 [hereinafter referred to as ‘the
impugned order) passed by The Superintendent, Central Excise,div-I,
Ahmedabad-II (hereinafter referred to as ‘the adjudicating authority’).they are
engaged in the manufacture of Bulk drugs and Fine chemicals falling
under Chapter 29 & 38 of the first schedule of the Central Excise
Tariff Act,1985[hereinafter referred to as CETA, 19857 The appellant is

registered with the service tax department and availing cenvat credit on

various input services, under Cenvat Credit Rules, 2004. 2. Brief facts

of the case is that, during the course of audit conducted by the Central
Excise (Audit), for the period from April-2013 to Feb-2013,it was
observed that the appellant had wrongly availed the credit of service
tax towards out ward courier services, Membership fees, cab
operator service and air travel agency ,though it was not covered
under the definition of input service as per Rule 2(1) of Cenvat Credit
Rules 2004. Show Cause Notice was issued for recovery of Rs.
21,706/~ for recovery of credit along with interest and penalties.
Vide above order the adjudicating authority confirmed the demand along

with interest and imposed penalty of Rs. 21,706/- on the appellant. -

3. | Aggrieved by the impugned order, the appellants have filed this

appeal on the following main grounds.

a. that the words 'in relation to' in the said definition is very
crucial . that any service which has a direct or indirect connection with a
specified service has to be treated as 'in relation to' that specified
service. They have relied on judgment of Hon'ble Apex Court in the case
of Doypack systems (P) Ltd, Vs Union of India cited 1988 (36) ELT 201
(SC) :

b. that they have correctly taken the credit of cenvat credit of
service tax paid on the courier services which were used for receiving the
documents/samples of their products, which are very much connected
to their activity of business and also that the cost of the courier

services have been accounted for in their books of ,accounts as an
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of the input service as an 'activity related to business' as well as 'sales
promotion'. They have relied on decision of 1.Rohit Surfactants P.
Ltd vs CCEBhopal cited in 2009 (15) STR 169 (Tr-Delhi) 2.Cadila
Healthcare Ltd vs CCE, Ahmedabad-I cited in 2009 (16) STR 325 (Tri-
Ahd) 3.CCE & Customs, Guntur vs CCL Products India Ltd cited in 2009
(16) STR 305 (Tr-Bang).

4. Further, the appellant have Prayed for condonation of delay on

the following grounds:

a. There is a delay in filing of the said appeal. The appellants
wish to pray before the Ld Commissioner for condonation of delay. The
appellant submits that since the receipt of the impugned OIO ,date of
receipt is 20-3-2015. There is a delay in filing of appeal by 28 days and
hence, this petition praying for condonation of delay on the following

grounds:

O b. The appellant submits they could not file the appeals in the
prescribed period of 60 days, and now they are filing the same
within the condonable period of another 30 days, Due to lack of
proper understanding of the order, knowledge and guidance, such a

delay has occurred.

c. The appellant submits that the partner of the appellant who is

authorized person was also on tour during these last days of filing of

appeals due to festival season, and social functions. Hence the
appeal could not be filed in time. It is prayed that a condonation of
delay in filing of appeals by 28 days may kindly be granted and the

appeals may be heard on merits.

O

5. Personal Hearing was held on 19.04.2016, Shri R.Subramanya,Advocate
appeared for Hearing on behalf of the appellant. He reiterated the written
submissions filed by them earlier. He requested to allow the appeal and
submitted Copy of Case Law [1] International Packaging Products P. Ltd. V.
CCEC&ST Reported At 2016 (1) TMI —-CSTAT,Ahmedabad. I have gone through
all records, the impugned order and written submissions as well as submissions
made during personal hearing by the appellant.I find that, the appellant
could not file the appeal in the prescribed period of 60 days, and
they are filing the same within the condonable period of another 30
days. They have requested for condonation of delay in f{filing of
appeals by 28 days. The Prayer is granted for condonation of delay,
under section 35 of the Central Excise Act 1944.
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6. I find that issue to be decided is admissibility of the Cenvat credit of
service tax availed towards Courier services, Membership fees,

Cab operator service and Air travel agency services.

I find that, ‘input service' is defined in Rule 2 (I) of the Cenvat Credit Rules,

2004. "input service" means any service;

(i) used by a provider of taxable service Jor providing an output serviée; or

(ti) used by the manufacturer, whether directly or indirectly, in or in relation

 to the manufacture of final products_and clearance of final products Jrom the

Place of removal,

and includes services used in relation to setting up, modernization, renovation or
repairs of a factory; premises of provider of oulput service or an office relating
to such factory or bpremises, advertisement or sales bromotion, market research,
storage upto the place of removal, procurement of inputs, activities relating to
business, such as accounting, auditing, Sfinancing, recruitment and quality control,
coaching and training, computer networking, credit rating, share registry, and
security, inward transportation of inputs or capital - goods and outward
transportation upto the place of removal;

7. Regarding input services ie. Courier services, and Air travel ag‘ency

‘ services, I find that, Rule 2(i) of Cenvat Credit Rules,2004 defines the eligible

category of Services for availing credit and primarily, from the definition laid
down it clearly emérges that the services should have been used directly or
indirectly in the manufacture or clearance of their final products. There
should be a nexus between the 'input service' and the activity of
;manufacture'. In the present case,l find that there is a nexus between the
said services and manufacturing/clearance activities of the appellant. I find
that that the definition of input service includes the services which are
used in activities relating to business. The definition by specifies

some of the activities "accounting, auditing, financing, recruitment

“and quality control, coaching and training, computer net working, credit

rating, share registry and security, the said specified activities do merely
denote some activities related to business which is only. illustrative
and not exhaustive and the scope and the definition of the terms "in
relation to" and "as such" is very wide and connotes all the activities
related to business. From this, it is a logical conclusion that
manufacturer/output service provider can take credit of the Service

Tax paid on all activities related to business, which, are specified in the_
. ~

Y
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expanded inclusive definition of "input service". Further. I find that, the
expression Business is an integrated activity and is not ‘confined/ Restricted
to mere manufacture of the product. Therefore, activities ‘in relation to
business’ can cover all the activities that are related to the
" functioning of a business. I rely on the decisions of 1. International
Packaging Products P. Ltd. V. CCEC&ST VAPI Reported At 2016 .(1) TMI -
CSTAT,Ahmedabad. 2. Montage Enterprises P. Ltd. v.CCE &ST indore cited
in 2015 (38) STR 219(Tr.ciel). 3. TufropesP.Ltd.V.CCE,Vapi cited in
2012[277]ELT359 [tri.Ahmd]. |
8. Further, I find that the CESTAT order in appellant’s identical case, wherein
the department appeals were rejected and cenvat credit on courier services
was allowed. In the CESTAT Order No .A/11941195/WZB/AHD/2010 dated
12-8-2010; the Hoﬁ'ble CESTAT has held that: "in this case courier
services have been used in the clearances of samples / documents
relating to goods as observed by the Commissioner. The clearances of
documents relating to goods / samples is definitely in relation to
manufacture as well as business activities and is clearly covered by the
definition of the input services. Hon'ble. Bombay High Court in the case of
Coca Cola India Puvt. Ltd - 2009 (242) ELT 168 (Born) has explained the
meaning of the input service and the issue is squarely covered by this
decision.” _

In view of above, I hold that said credit is admissible to the appellant.
9. Regarding cenvat credit taken on rent a cab service ,I find that said
service is not treated as "input service' w.e.f 01-04-2011 as the same are
. excluded from the purview of Rule 2(1) of the CCR 2004 vide amendment
by Noti .no. 03/2011 C.E. [NT] dated 01-03-2011. Therefore, I hold that
Cenvat Credit of service tax for such service is not admissible.
10. As regards, the cenvat credit taken on Member ship fees, I find that,
the membership is in regard to the technical literatures, which is
required for betterment of the quality and improvising the quahty of the
products. Therefore it is indirectly related to the manufacturing activities.
Even otherwise there are numerous case laws were various higher appellate
authorities have held that if an assessee has paid the service tax and taken
credit on the basis of valid documents, its eligibility to such credit cannot
~ be questioned. I would like to cite the case of Ultratech Cement Ltd. decided by
the Hon'ble High Court of Bombay 2010 (260) E.L.T.369 (Bom.) 2010 (20)
S.T.R. 577 (Bom.) wherein the Hon'ble High Court has held that any service
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which has nexus with the business activity of the appéllant, whether it is
manufacturing or rendering service, has to be treated as "input service"
coming within the purview of Rule 2(I) of the CENVAT Credit Rules, 2004.

Therefore, in light of aforesaid case laws, I hold that said service tax credit is

eligible to the appellants.'

11. In view of the foregoing facts, I find that the appellant have informed to
~ the Department about availment of said Cenvat credit. I find that the appellant

has not suppressed the material facts and not contravened the provisions of
Rules 2(I), read with Rule 3(1) of the Cenvat Credit Rules, 2004. I hold that
once the charges of Suppression of facts not sustained, the penal provision

under Rule 15(2) read with Section 11 AC., cannot be invéked in this case. -

12. In view of foregoing discussions and findings, I partly allow the appeal

filed by the appellant. The appeal stands disposed of as above.

Commissioner (Appeals-II)

Central Excise,Ahmedabad

Attested %’M//
Cﬁﬁ’@ <716
[K.K.Parmar)zo 7

Superintendent (Appeals-II)
Central excise, Ahmedabad

"By Regd. Post A. D
M/s. Dishman Pharmaceuticals and Chemicals Ltd,

Survey No.1216/20,
GIDC, Phase IV, Naroda,
Ahmedabad - 382 330

Copy to :-
1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad.—'II.

3. The Dy. Commissioner, Central Excise Division-I, Ahmedabad-II.

4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

,/5./ Guard File.
6. PAfile.
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